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Introduction

The adoption of Directive 2000/43/EC "implementing the principle of equal treatment between persons irrespective of racial and ethnic origin" (RED)2 is one of numerous steps the European Union has taken to deliver the political commitment embodied in Article 13 of the Treaty of the European Community (TEC).3 Arguably, the road the Union has embarked upon will lead to constitutionalisation, resulting in its transformation from an entity based primarily on the "common market" economic rationale into the entity portrayed in the European Charter of Fundamental Rights as being "founded on the indivisible, universal values of human dignity, freedom, equality and solidarity."4 

Though long applied in only a handful of areas5 - economic policy, gender equality and nationality - the principle of non-discrimination has existed since the foundation of the European Community. The European Court of Justice has also identified non-discrimination as a guiding principle in its decisions on Community law. 

The RED crucially differs from the earlier legislation in the field of gender discrimination in that its effects reach far beyond the traditional scope of Community legislation, i.e. employment. The RED had to be transposed into Member States' national laws by July 2003, and the deadline to complete reporting under the first cycle is July 19, 2005. Transposition into the domestic legal regimes of “new” Member States was supposed to end by May 1, 2004. In November 2000, under Article 13 TEC, the European Council adopted Directive 2000/78/EC "establishing a general framework for equal treatment in employment and occupation" (Employment Directive). Finally, in September 2002, Directive 2002/73/EC "on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions" increased the level of protection against discrimination based on sex. 

As a result of the above-mentioned directives, the Community law that “new” Member States are now required to comply with is notably different from that which existed when negotiations about their accession began. Nevertheless, by Community law standards, at present many fail to ensure a comprehensive and effective system for protection from racial discrimination. Similar to “new” Member States, however, many old ones are lagging behind with transposition.

Parallel to shortcomings in written law, it is the application of anti-discrimination provisions that is of concern to legal practitioners, judges and enforcement bodies in new and old Member States alike. With the notable exceptions of the United Kingdom, the Netherlands and possibly Belgium, where solid and long-standing experience has been accumulated through litigation and the activities of enforcement bodies, Member States are looking at a future full of questions relating both to concept and procedure. With these considerations in mind, this paper aims at highlighting some of the hottest issues that might arise in practice.

Different Realities

After World War II, many Western European states attracted millions of immigrants to work in jobs that their own citizens were not willing to take, mainly due to low wages and poor working conditions. Immigrants arrived from ex colonies or – as in the case of Germany – from Turkey and Yugoslavia. Perhaps against the expectations of these states, and despite various legal limitations imposed on the right to citizenship, many of the immigrants settled permanently. Community law did not contain provisions to fight discrimination against them. 

As Fredman argues, this influx of immigrants was in fact "functional to the project of creating a common market [with] a pool of cheap labour."11 Nowadays, however, "unemployment among communities of different racial and ethnic origins varies by a factor of up to two to three times the average for the labour market as a whole."12 Significantly, the Race Equality Directive does not extend to protect persons discriminated on the ground of their nationality and exempts immigration from its scope.13 

The Iron Curtain left most of the ‘new’ Member States with only a small group of migrants. This was not the case in Latvia and Estonia, where a great number of Russians settled permanently during the Soviet times. Many developed strong links there, while losing contact with Russia for good. Though some might still not be citizens, their status differs from the majority of immigrants in Western Europe and the Roma minority in Hungary, Slovakia and the Czech Republic. While Roma are citizens of these countries, they are a visible minority on account of their colour. Their visibility is thought to amplify discrimination against them. The majority of migrants – or their parents - in ‘old’ Member States arrived following a clear call that they were needed there as workers. They too are visible minorities. Against this backdrop, one cannot but ask: will the RED apply on equal terms to all these minorities?

RED basics
The RED provides clear definitions for key concepts but fails to define racial and ethnic origin for its own purposes. Given that at present there is no definition in community law, practicing lawyers shall turn to domestic, regional and international law for assistance on this matter. In Hungary, for instance, national and ethnic minorities are specifically protected under the Act on the rights of national and ethnic minorities.
 This Act recognizes 13 minorities, among them the most sizeable one, i.e. Roma and Germans
. As a result of political negotiations Jews are not included among national and ethnic minorities for the purposes of this Act, which, however, will not prevent them from being covered by the RED and general domestic anti-discrimination legislation.

Notwithstanding domestic concepts, international treaties ratified and pronounced by EU Member States, such as the International Convention on the Elimination of All Forms of Racial Discrimination and regional instruments, for instance the Framework Convention on National Minorities, do have a bearing on every day practice. It must certainly be borne in mind that whereas ICERD has been widely ratified, this is not the case for the Framework Convention. Latvia, for example has not ratified it. It is argued, nonetheless, that the ECJ will look to definitions in these instruments when dealing with cases arising in relation to the RED.

Article 1 ICERD takes ‘racial discrimination’ to mean “any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life”. ICERD’s personal scope is thus extremely wide, going much further then one would expect when hearing the word ‘race’. 

As point 12 of the Explanatory Memorandum explains „[i]t should also be pointed out that the Framework Convention contains no definition of the notion of "national minority". It was decided to adopt a pragmatic approach, based on the recognition that at this stage, it is impossible to arrive at a definition capable of mustering general support of all Council of Europe member States.” This, it is suggested, does not narrow the definition provided in ICERD. It shall also be borne in mind that the ECJ, when ruling on fundamental rights, considers the common constitutional heritage of Member States. Taking into account the number of ratifications from Member States, it would be difficult to argue that ICERD has no bearing on this common heritage.

Despite clear definitions, whether or not a certain plaintiff belongs to a racial minority can still be disputed in court. As has transpired during the training of judges in Hungary, two distinct issues shall be addressed when ruling on these matters. First and foremost, one’s self-identification with a certain ethnic or national minority does not equal to his perceived membership in such minorities. If these two categories were identical, then there could be no difference – as presently there is - between the number of those identifying themselves as Roma in the national census and those identified as Roma for the purpose of sociological studies dealing with the nature and extent of discrimination against Roma.

Perceived and self-identity are rather different notions, the former being an objective, the latter a subjective category. Neither can be established with indisputable certainty, as there will always be Roma who bear less visible signs of their ethnicity. On the same token, persons identified by the majority as being Roma may deny affiliation with this ethnic group on account of having lost cultural and language links with the group. What can be said with utmost certainty is that this axiom works not only for clearly visible minorities, e.g. Germans, Jews etc.

 Second, the fact that data protection laws may – as in Hungary
 - prohibit without the concerned person’s explicit permission the handling of his sensitive data, such as his ethnic origin, shall under no circumstances be taken to mean that data on his perceived identity cannot be handled. Thus, as Hungarian judges seem to understand now, a plaintiff who does not profess himself in court as belonging to the Roma minority, can at the same time claim that he was discriminated on the ground of his perceived ethnic origin.

The RED addresses both direct and indirect discrimination, defined in Article 2. To establish the existence of either form, a comparator is needed. While in cases of direct discrimination one person is compared to another person, in cases of indirect discrimination it is persons – often clearly defined groups - whose treatment is compared to the treatment accorded to other persons. In addition, when establishing a case of indirect discrimination, proof of potential particular disadvantage may suffice. 

Comparators can be real (from the past or present – cf. the wording ‘has been or is treated’) and hypothetical (‘would be treated’). The need for hypothetical comparisons is practical, for in some instances only persons belonging to the majority or the minority can be found in the pool of comparators. Proving that a Roma student is discriminated against on the basis of his ethnic origin in a Roma-only school because the teacher repeatedly spends inadequate time answering his questions would be difficult, given that one cannot find a single non-Roma in that school. However, if in similarly situated schools teachers devote far more of their time to non-Roma students, the comparator can be construed.

Indirect discrimination is established "unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary." As Barnard and Hepple point out,23 this formulation was included in the final text with a view to ensuring that courts ruling in cases of indirect discrimination would not necessarily require statistics, but would aim at examining the provision, criterion or practice in question on the basis of general knowledge that takes social facts into account. Under the Directive, harassment and/or instruction to discriminate shall also be deemed to be discrimination. 

Indirect discrimination occurs when a neutral provision, criterion or practice is employed but it would put persons of a certain ethnic or national origin at a particular disadvantage. Notably, the wording allows for hypothetical comparisons in cases of indirect discrimination on a par with scenarios of direct discrimination. Furthermore, the disadvantage does not need to be significant – in statistical terms – for indirect discrimination to suffice. 

Case law from European countries with sizeable immigrant populations demonstrates that language – the level of the applicant’s knowledge of the official state language - is often used as a neutral criterion to exclude immigrants from jobs, be them only lower ranking. Given that such an immigrant is of different race as compared to the majority population or workers employed by a given company or state authority, in these instances racial or ethnic discrimination as opposed to discrimination based on nationality can be established.

Under Article 3, the RED applies to "all persons as regards both the public and private sectors, including public bodies." The term persons, covers individuals as well as legal entities. Regardless of the number of workers, no employer - whether public or private - is exempt from its reach. Furthermore, not only private, but public employers, such as state authorities and schools shall also be covered by domestic legislation transposing the RED. With a focus on employment issues, the RED covers areas that correlate with social and economic rights. Indeed, it does not appear to apply to traditional civil and political rights, such as equality before the law in criminal cases or the right to vote. 

Effect of the Directives
At the Community level, the bulk of equality law exists in the form of directives. In this sense, legislation addressing racial discrimination follows the main pattern. Under Article 249 of the TEC, "a directive shall be binding as to the result to be achieved, upon each member state to which it is addressed, but shall leave to the national authorities the choice of form and method." Directives do not impose obligations on private persons. They are addressed to Member States of the EU only, i.e. they have vertical direct effect.46 Directives have vertical direct effect when they are unconditional and sufficiently precise and when Member States have failed to implement them within the time limit.47 

In relation to litigation between private individuals/entities directives have "indirect effect". Member States and particularly domestic courts are obliged to do everything possible to achieve the result contained in the directive.48 Member States in an action for damages in the domestic courts must make good loss and damage caused to individuals through breach of Community law, particularly in instances where a non-directly effective part of a directive is concerned.49 Three conditions must be met in order to trigger state liability for damages. The result, as required by the directive, must include the conferring of rights on individuals. The breach must be sufficiently serious and there must be a causal link between the state's breach of obligation and the damage suffered by the individual.50 

The RED appears to contain a number of provisions that are unconditional and sufficiently precise to have direct effect. Direct and indirect discrimination and harassment are defined in a manner that conforms to the definition of directly effective provisions. Thus, when examining cases alleging discrimination domestic authorities shall proceed along the lines of these definitions. Other provisions which appear to have direct effect are the individual right to legal standing in relevant courts and/or the administrative procedures of relevant associations and organisations51, the provision on the reversed burden of proof, in judicial proceedings and the provision on remedies.52 

Burden of Proof

At the community level, the reversal of the burden of proof can be classified as being judge made law. The notion has made its way into community law
 through ECJ case law handed down in connection with indirect gender discrimination. It has been closely linked to the imperative of delivering effective judicial protection against acts of discrimination. The most frequently cited case in this regard is Enderby.
 The case summary provided here is taken from Craig and De Búrca.

Enderby was employed as a speech therapist by the Frenchay Health Authority. She complained of sex discrimination arguing that members of her profession, which was overwhelmingly a female profession, were paid appreciably less well, then members of comparable professions – e.g. pharmacists and clinical psychologists - whose jobs were of equal value to hers. The latter professions were predominantly male professions. The English Court of Appeal referred the case to the ECJ, which held the following.

16. However, if the pay of speech therapists is significantly lower than that of the pharmacists and if the former are almost exclusively women while the latter are predominantly men, there is a prima facie case of sex discrimination, at least where the two jobs in question are of equal value and the statistics describing that situation are valid.

17. It is for the national court to assess whether it may take into account those statistics, that is to say, whether they cover enough individuals, whether they illustrate purely fortuitous or short-term phenomena, and whether, in general, they appear to be significant.

18. Where there is a prima facie case of discrimination, it is for the employer to show that there are objective reasons for the difference in pay. Workers would be unable to enforce the principle of equal pay before national court if evidence of a prima facie case of discrimination did not shift to the employer the onus of showing that the pay differential is not in fact discriminatory.

The RED, in line with community anti-discrimination law relating to other grounds, allows for the reversal of the burden of proof. The shift is, however, not automatic. The onus of proof does not shift as soon as a plaintiff simply claims that he was discriminated against. He needs to establish facts from which it can be presumed that discrimination occurred. What these facts might be is dependent on domestic legislation and case law.

In Hungary, the plaintiff’s ethnic origin and his disadvantage must be established before courts can even allow the shift of the burden of proof.
 As has been explained, establishing one’s ethnic origin might be a laborious process in itself. In order to facilitate the understanding of this new legal institution, Hungarian legislation draws an analogy with presumptio de iuris operating in other fields of law. In family law, for instance, if a child is born in marriage, the husband is presumed to be his father. In light of flagrant discriminatory practices against ethnic and national minorities, women, etc. the need for the reversal of the burden of proof is considered to serve such as pressing a social need, as that of the legal presumption ensuring legitimacy to children born in marriages.

Under the RED the burden of proof shall be reversed in cases of direct as well as indirect discrimination. The Hungarian Labor Code had already allowed for the shift of the burden of proof pre-RED.
 Though there have not been that many cases brought in pursuance of this provision, Hungarian practice clearly shows that in cases of direct discrimination the reversal of the burden of proof can be effective. The first case, that of a Roma woman denied work in a hotel on the ground of her ethnicity, has been lost on two instances, because the courts did not allow for the reversal of the burden of proof. Recently, however, the Supreme Court quashed the second instance judgment and sent the case back for retrial, instructing the lower court to carefully examine the possibility of the shift of the burden of proof.

At judicial trainings, Hungarian judges voiced their misgivings about the reversal of the burden of proof, arguing that in general it could put employers and defendants at a great disadvantage. They seemed weary of malicious plaintiffs. When confronted with the extent of discrimination against Roma, however, they could be persuaded to reconsider their initial standpoints. Furthermore, judges, as all practitioners are aware that anti-discrimination is far from being the only field of law where plaintiffs may litigate with malicious intent. As in other disputes, however, in this field judges too have measures at their disposal to discourage such litigation.

Positive Action
Although Article 5 of the Race Equality Directive does permit positive action programmes, it does not impose a duty on Member States to maintain or adopt such programmes.54 Under the constitutional anti-discrimination provision, Hungary must take specific measures to eliminate existing inequalities and, with accession in mind, it is practical to choose a method that delivers these measures in compliance with ECJ case law. Furthermore, under Article 5(6) of the Labour Code,55 an obligation to give priority to a specific group of employees may be prescribed in employment-related regulations. This appears to provide room for positive action in employment. However, under the RED, positive action can also be taken in other fields, such as education and housing. 

In Hungary positive action is frequently used as a "dirty word". Positive action programmes in the form of certain social policy measures56 exist with the aim to diminish the inequality of opportunities facing the Romani community. However, funding for these policy measures has been scarce and spent with little control.57 

Although employed in both international and domestic law, the concept of positive action lacks a generally accepted legal definition.58 The ECJ has drawn boundaries for national positive action programmes. In Kalanke59 a regulation of the city of Bremen, Germany, was challenged on the grounds that, in the case of equally qualified candidates, it provided priority for a woman over a man, given that women were under-represented in the particular grade. The ECJ interpreted Article 2(4) of the Equal Treatment Directive as not allowing this "tie-break" policy. 

Following Kalanke, the Commission issued a Communication60 on the interpretation of the judgement, as part of its struggle to keep the doors open for positive action. Duly, in Marshall,61 the ECJ upheld another policy, differing from Kalanke in its "savings clause", according to which exceptions from giving priority to female candidates are allowed if "reasons specific to another candidate predominate." In Badeck,62 a more sophisticated and further-reaching plan of the German State of Hessen, which sought to remedy the under-representation of women in public offices, was at issue. The ECJ held that, under the circumstances, a policy that did not automatically and unconditionally give priority to women when women and men were equally qualified, and that ensured that the candidates were the subject of an objective assessment which took account of the specific personal situations of the candidates, would be compatible with Community law. 

Badeck signalled the victory of the flexible quota system in Europe. In Abrahamsson,63 the ECJ struck down a Swedish national rule that automatically gave priority to a person of the under-represented sex who had adequate qualifications, which were, however, inferior in minor respects in comparison with the other candidate. This judgement once again indicated that the ECJ's "support for substantive equality was subordinate to the primacy of the individual".64 

In comparison to the German regulations on positive action, the situation under UK domestic legislation66 has been rather different. Paralleling measures in the field of gender,67 under the Race Relations Act (RRA), positive action has been permitted on the basis of racial or ethnic origin. Private sector employers can take positive action of a limited nature, i.e. by encouraging under-represented groups to take up employment and by affording access to training. 

Although research in 199968 revealed that these provisions were out of date or little used, they were found to have been previously utilised, mainly in the public sector.69 When implementing the RED, the UK government does not propose amending the existing provisions of the RRA, and will not permit "positive discrimination".70 However, as McColgan points out, the distinction between the UK government's "goals and timetables" and the US policy it is based upon, whereby affirmative action is implemented through government contracts, is "far less clear-cut".71 If the targets for women and ethnic minority candidates in top civil service posts are to be achieved, it could only be done in a manner that "would qualify as 'tie-break' positive, or even 'reverse', discrimination." 

Positive action in the form of a flexible quota or a tie-break system is justified under Community law concerning gender discrimination. It is clear that positive action in the field of racial discrimination shall employ the same form of specific measures but that positive action can be adopted without Member States having to derogate from the general principle of non-discrimination. Further, the example of the UK shows that in practice, positive action can function.72 

To a certain extent, though rather ambiguously, Hungary has been implementing positive action programmes for Roma in education, on the basis of ethnic quotas, and in housing, in the form of the Romani component of the national housing programme 2001.73 Whether or not these initiatives would pass the ECJ's test, however, seems unlikely. It is argued that these are social policy measures going beyond those litigated in the EU to date. They are different in character from positive action as it is currently understood in Community law. 

The UN Special Rapporteur on affirmative action emphasises that "affirmative action programmes do not substitute for anti-poverty programmes."74 By the same token, anti-poverty programmes, though disguised as being specifically tailored for a racial minority, do not substitute for affirmative action programmes. 

Closing remarks

Any protection against human rights violations is as good as the system established for their oversight and enforcement. National enforcement bodies must be set up under Article 13 of the RED to enhance protection against racial and ethnic discrimination. They will be the primary players in according protection to victims of discrimination. However, the role of legal practitioners and litigators shall not be overlooked. In order to enable them to generate as profound a social change in our societies as possible and seek the most adequate protection, real, effective and dissuasive remedies shall be provided by law to victims of discrimination. Practice in Hungary has shown that these remedies must not be confined to the payment of compensation. Forward looking sanctions are equally needed, be them the monitoring of internal company practices by the enforcement body or any other state institution or court-imposed action plans to eradicate racial discrimination within schools, hospitals and local governments.
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