MONITORING HUMAN RIGHTS: The Importance of the Universal Level for Roma and Sinti
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In theory, once a state has become a party to a human rights treaty, human rights, including minority rights, are protected. However, a rule on paper is not always a rule in practice. It must be recognised that complete elimination of human rights violations in the world cannot be achieved. Nonetheless, human rights violations do not have to be accepted as a fact of life, and human rights treaties thus include mechanisms to enforce compliance with the relevant laws. Enforcement in international law is not easy, however, as unlike national communities, the international community does not have the institutions necessary to execute court decisions. Generally speaking, three kinds of monitoring mechanisms can be distinguished at the international level: inter-state complaints, state reports, and the most well-known, individual complaints.

The best known system of individual complaints is likely the procedure provided by the European Commission and European Court of Human Rights; this paper, however, will give attention only to the universal individual complaint procedures.

The universal system in fact provides stronger protection against discrimination, as well as better protection for minorities. Prior to addressing the individual complaint systems in the paragraphs below, some attention will be given to the other two mechanisms, the inter-state complaint and the state report.

INTER-STATE COMPLAINTS

Inter-state complaints are possible under the following agreements: Article 24 of the European Convention on Human Rights and Fundamental Freedoms (ECHR); Article 41 of the International Convention on Civil and Political Rights (CCPR); Article 11 of the Convention on the Elimination of Racial Discrimination (CERD); and Article 22 of the Convention Against Torture (CAT). Consequently, a State can lodge an application with a treaty-body when it has reason to believe that another State has violated a right guaranteed in one of these conventions. The inter-state complaint procedures of the International Convention (CCPR), the Racial Discrimination Convention (CERD), and the Convention Against Torture (CAT) have never been used, however.

Member States of the Council of Europe have used the inter-state complaint mechanism a total of eighteen times, though in only six different situations. A subsequent use of the mechanism, the nineteenth, is approaching, as Denmark has announced its intention to lodge an application against Turkey, alleging that a Kurd of Danish nationality was tortured by the Turkish police. Such is an example of the use of this mechanism in a situation in which political disagreement already exists. In four of the six of the aforementioned situations, a national concern was the basis for a State complaint. Greece has twice complained about British behaviour in Cyprus; Austria complained on one occasion about the treatment of South Tyroleans in Italy; Ireland has filed two complaints about the UK; and Cyprus has complained about Turkish behaviour in Cyprus on three occasions.

Further, the mechanism was used to acknowledge a general concern for human rights in five complaints made by Scandinavia and the Netherlands against the former Greek military regime, as well as in five complaints against Turkey lodged jointly by the Scandinavian countries, France and the Netherlands. The latter two situations illustrate that human rights protection is an international concern; ideally, the international community should react to any violation.

Tradition in international law is much stronger, however; state relations are dominated by mutual rights and obligations. An inter-state complaint made for the benefit of certain individuals, often citizens of the State receiving the complaint, is inappropriate. Moreover, inter-state complaints damage diplomatic relations, and maintenance of open diplomatic channels naturally is of importance, also from a human rights perspective. It must be therefore be concluded that the mechanism of inter-state complaints does not work. Many serious and well-known violations of

human rights have occurred despite the availability of the inter-state application.

Consequently, a question must be posed: are the remaining two mechanisms sufficient to enforce protection of human rights?

STATE REPORTS

Many treaties contain a provision pertaining to state reports: the European Convention (Art. 57 ECHR); the International Convention (Art. 40 CCPR); the Economic, Social and Cultural Rights Convention (Art. 16 CESCR); the Racial Discrimination Convention (Art. 9 CERD); the Convention Against Torture (Art.19 CAT); the Convention Against the Discrimination of Women (Art.18 CEDAW); the Convention for the Rights of Children (Art.14 CSR); the European Social Charter (Art. 21 ESC); the Framework Convention on the Protection of National Minorities (Art. 25); and the European Charter for Regional or Minority Languages (Art.15); and numerous other examples. This reporting mechanism requires that States regularly report on the progress of implementation of the treaty provisions.

Reporting systems have various levels of development. For example, the European Convention has a rather rudimentary system; judgments on reports are not anticipated, and measures cannot be taken to force a State to implement international rules. This example supports the idea that reporting systems are of prime importance for those human rights that cannot be enforced by individual complaint procedures. More specifically, the most effective reporting systems may be found in the treaties on social, economic and cultural rights. The reporting systems in both the European Social Charter and the International Covenant on Economic, Social, and Cultural Rights are indeed well-developed.

In the paragraphs that follow, the reporting procedures of the Covenant on Civil and Political Rights (CCPR), the Covenant of Economic, Social and Cultural Rights (CESCR), the Racial Discrimination Convention (CERD), and the Charter on Regional or Minority Languages will be addressed, as these four relate to the

legal protection of Roma and Sinti.

The United Nations Human Rights Committee

States must submit reports to the United Nations Human Rights Committee (UNHRC) under Article 40 of the International Covenant (CCPR) on the implementation of the treaty. According to the UNHRC's decision, following the initial submission States are required to file reports every five years. In special circumstances, these regulations may be set aside and a report can be submitted earlier. The UNHRC studies the report and carries out "constructive dialogue" with the State concerned. Further, the UNHRC submits a report of its annual activities to the General Assembly, and since 1992 has adopted specific comments for each report. These comments, for example with regard to Hungary (CCPR/C/79/Add.22 - 3 August 1993), Bulgaria (CCPR/C/79/Add.24 - 3 August 1993), and Romania (CCPR/C/79/Add.30 - 5 November 1993), are worth mentioning, as attention is paid to the treatment of Roma. With regard to Hungary, the Committee names as one of the principal subjects of concern the "...persistent

pattern of prejudice and discriminatory attitudes towards certain minorities, in particular, the Roma (gypsies)." Regarding Bulgaria, of primary concern to the UNHRC are the "...many disadvantages experienced by the Roma (gypsy) minority." Further, the UNHRC gives even more critical consideration to the report submitted by Romania, in which a principal subject of concern is the use of violence against Roma: The Committee expresses concern at the continuing problems in Romania regarding discrimination against persons belonging to minorities, and in particular, offences committed as a result of incitement to ethnic or religious intolerance. This situation is especially threatening to vulnerable groups, such as the Roma (gypsies). The Committee is concerned that the Government has not been

sufficiently active in combating such discrimination or effectively countering incidents of violence against members of minority groups.

These are merely samples from, rather than the results of a thorough study of the reports made to the Committee and their consequent consideration.

The Committee On Economic, Social And Cultural Rights

Reports required for submission by States in accordance with Article 16 of the Covenant on Economic, Social and Cultural Rights are respectively judged by the Committee on Economic, Social and Cultural Rights. That this Committee is elected by the Economic and Social Council of the United Nations (ECOSOC) is exceptional, as generally such committees are elected by signatory States. The first problem faced by the Committee is the frequent tardiness of States in submitting their reports. Moreover, the quality of the reports may be very poor, i.e., brief, general, incomplete or outdated. Therefore, the Committee has developed a policy to encourage State representatives to be present when the Committee examines a report, making possible realisation of a "constructive dialogue." It was anticipated that the information contained in a report might be insufficient to present a clear

picture of the problem; the treaty itself also provides for Specialised UN Agencies' submission of information to the Committee. Further, written statements from NGOs (those with and without consultative status to the ECOSOC) are welcomed; such is not provided for in the treaty, but is stated in Resolution 1987/5. In spite of this, NGOs have very restricted opportunities to participate in "constructive dialogue"; in fact, such is possible only in the case that a representative is invited as an expert. The Committee does consistently hold, however, a hearing of NGOs at

the beginning of its session.

In 1994, the Committee concluded that the Romanian government discriminates against Roma with respect to their economic, social and cultural rights. Since that time, little has changed in Romania with respect to this issue, consequently indicating that the Committee and its "constructive dialogue" are lacking in power.

Nevertheless, it is worthwhile to submit information to the Committee for its "constructive dialogues" with States when the economic, social or cultural rights of Roma and Sinti have been violated. In general, such is the case whenever a "constructive dialogue" with a European country takes place.

The Committee on the Elimination of Racial Discrimination

The Committee on the Elimination of Racial Discrimination consists of eighteen experts elected by States Parties. In reports submitted to this Committee, greater attention appears to have been paid to the situation of Roma and Sinti than in those reports submitted to the UN Human Rights Committee in accordance with the Convention on Civil and Political Rights. This holds true for the period until 1986, when an analysis of the Committee's work with regard to Roma and Sinti was published. The Roma are the subject of more recent reports, however information on these recent reports has not yet been systematically gathered and analysed.

The Committee on the Elimination of Racial Discrimination is also faced with reports that are either overdue, too general or too brief; however, the reports that are submitted to the Committee appear to contain valuable information. The 1986 analysis of the information contained in these reports with respect to Roma and Sinti illuminates the existence of three types of State attitudes towards Roma and Sinti. First, in the opinion of the former Czechoslovakia, Roma and Sinti comprise a social group that must be assimilated. In contrast, the attitude of the former Yugoslavia and of Norway is that the Roma and Sinti are a minority whose culture should be preserved. Finally, the views of Belgium, Denmark, France, Poland and the United Kingdom fall into neither the realm of preservation or assimilation; rather, there is an absence of information on Roma and Sinti in their reports.

Problems which were reported, however, focussed mainly on travelling restrictions, inadequate housing, the lack of education, and the absence of measures taken to preserve the minority identity. No mention is made of any ethnic violence against Roma and Sinti.

In more recent reports ethnic violence has been addressed, however. In 1996, the Committee on the Elimination of Racial Discrimination considered the reports submitted by Hungary and Spain, and on 14 March 1996, during its 1154th meeting, the Committee adopted its concluding observations on Spain. The Committee noted an increase in acts of racial discrimination against members of the Gypsy community, including an increase in racist attitudes among members of the police and Civil Guard. The Committee also criticised the lack of socioeconomic

data available on the Gypsy population, as it is currently impossible to test the effectiveness of the policies designed to improve the population's situation.

The Committee regards as positive the creation of the Gypsy Development Programme, as well as the self-regulating agreement between the Ministry of Social Affairs and the mass-media to promote a positive and non-discriminatory image of the Gypsy community. Finally, the Committee voiced its concern that the efforts to relocate the Gypsy community in Madrid might lead to segregation.

The concluding observations on Hungary were adopted by the Committee during its 1150th meeting on 12 March 1996. The Committee welcomed several Hungarian measures with regard to minorities, but was concerned about the ''...persistence of expressions of racial hatred and acts of violence...towards...especially Gypsies...." Also, both harassment and the use of excessive force by the police against Roma were of concern. The Committee also drew attention to, "The persistent marginalisation of the large Gypsy population...." Two types of action which the Committee urged Hungary to take were the use of more initiative in preventing and countering attitudes and acts of

racial violence against individuals,  and the provision of increased attention to the protection of the Gypsies' civil, political, economic, social and cultural rights. The Committee seems to be rather well-informed. The Covenant deals only with State reports; NGOs do not play an institutionalised role. It is possible to provide the individual members of the Committee with information, and thus the Committee has potentially a more accurate picture of the situation in a country, as States may submit rather subjective reports. Further, once the report has been discussed and the Committee has made its "suggestions and general recommendations" to the General Assembly, this information can be made public, and if necessary, criticised.

In contrast, a prime example of a treaty that does contain a provision allowing NGOs to submit information in relation to the reporting mechanism is the European Charter on Regional or Minority Languages.

The Committee of Experts for Regional or Minority Languages

Though the European Charter for Regional or Minority Languages was adopted in 1992, it has not yet come into force. This Charter explicitly recognises the socalled non-territorial languages such as Romany and Yiddish. It also has a reporting system and a committee of experts to examine reports and make proposals to the Committee of Ministers of the Council of Europe regarding recommendations to one or more of the States Parties. Of particular importance is the provision in Article 16 (2): Bodies or associations legally established in a Party may draw the attention of the committee of experts to matters relating to the undertakings entered into by that Party under Part II of this Charter....These bodies or associations can furthermore submit statements concerning the policy pursued by a Party in accordance with Part II.

The principles contained in Part II of the Charter are those that should be applied to non-territorial languages. The influence of NGOs is in this case established in the Charter itself. Although Roma and Sinti face more serious problems than those involving language, this procedure nevertheless does provide NGOs with the possibility to direct attention to the problems of Roma and Sinti. 

INDIVIDUAL COMPLAINTS

Individual complaints, the third and final mechanism for enforcement of human rights laws, are possible under the Optional Protocol of the International Covenant (CCPR); Article 14 of the Racial Discrimination Covenant (CERD); Article 22 of the Convention Against Torture (CAT); and Article 25 of the European Convention (ECHR). Two of these four procedures are not widely used. To the present, only 22 of the 147 States Parties to the Racial Discrimination Convention (CERD) have officially recognised the competence of the Committee on Racial Discrimination to receive individual communications. Prior to 1992, the Committee had considered only two communications on their merits. Furthermore, to date, only 36 of the 96 States Parties to the Convention Against Torture have declared their intention to recognise the competence of the Committee Against Torture. Prior to 1993, the Committee had received a total of four communications, only one of which was declared admissible.

Consequently, on a universal level the sole procedure remaining is that provided for by the UN Human Rights Committee, which deals with violations of the International Covenant on Civil and Political Rights. This is the most important mechanism both for victims of discrimination and for minority protection. Of the 134 States Parties to this Covenant, 88 have ratified Option l, recognising the competence of the Human Rights Committee to receive individual applications.

In comparing the European Convention and the International Covenant with respect to discrimination, it becomes clear that the International Covenant contains a general protection against discrimination (Article 26), while the protection offered by the European Convention is limited to the provisions of the Convention.

The Human Rights Committee can, for example, additionally deal with cases of discrimination with respect to social or economic rights (Broeks case - Communication No. 172l1984). Also relevant to Roma and Sinti is Article 27:

In those states in which ethnic, reli gious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right in community with other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language. Such a general protection of minorities is lacking in the European Convention. 

Information regarding the facility of the Human Rights Committee with respect to minority protection may be found in the General Comments of the Committee, which are quite authoritative and indicate which case law can be expected. The General Comment on Article 27 was published in 1994 (CCPR/C/21/Rev.l/Add.5). The Committee clearly sees a relation between the Articles 26 and 27: prohibiting discrimination on the grounds of ethnicity, language or religion is a precondition for minority protection, but it is not enough. According to the General Comment, States should take measures toward protection not only with regard to acts of the State itself, but also against the acts of other persons within the State. Such measures should ensure that he minority can maintain and develop its culture, language or religion, thus enriching the society as a whole. The idea that minorities are to be protected and encouraged to promote their identity was established two years prior in the UN Declaration on Minorities.

Of prime importance to Roma and Sinti in the General Comment is the stipulation that minority rights are human rights, therefore inalienable and not dependent upon citizenship. In the words of the Committee, 'Thus, migrant workers or even visitors in a State party constituting such minorities are entitled not to be denied the exercise of those rights." Roma and Sinti live and constitute a minority in all European countries, and therefore are entitled to minority rights, whether they have lived in the particular European country for the whole of their lives or have arrived as tourists one day earlier. The Committee further states that, 'The existence of a minority in a given State party does not depend upon a decision by that State, but requires that it be established by objective criteria."

Finally, regarding the admissibility of communications, the Committee will declare a communication admissible in the case that the national remedies have been exhausted; the communication is not anonymous; and the communication is not an abuse of the Covenant or incompatible with the Covenant. Moreover, the same subject should not be undergoing concurrent examination by another international institution. Further, the Covenant does not demand that the communication be submitted within a certain period of time following exhaustion of the local remedies. Thus, a matter which has been examined through the use of one international procedure can subsequently be submitted to the HR Committee.

 Several Member States of the Council of Europe have, however, declared that they will only consider cases brought before the European Court or the European Commission which have never been submit for consideration by another body.

Finally, it must be noted that the procedure before the HR Committee in Geneva is conducted entirely in writing.

CONCLUSION

Three monitoring systems for human rights in the international sphere can be distinguished. First, the inter-state complaint is a mechanism which is generally ineffective. Second, the state report is a frequently used mechanism in which the view of the State overshadows that of the NGO, resulting in a one-sided picture. Utilization of this mechanism limits the role of NGOs, though not as much as may be concluded from the text of the treaties. The role of NGOs in reporting has been formalised by the Committee on Economic, Social and Cultural Rights, while the other Committees may be approached informally by NGOs. The European Charter for Regional or Minority Languages is the first agreement to directly guarantee the contribution of NGOs in the treaty language.

The individual complaint procedure is the most important mechanism for the individual victim of a human rights violation. While the procedure before the European Commission and European Court of Human Rights is the most widely known and the most extensively developed, the procedure before the UN HR Committee should not be overlooked, particularly in cases of discrimination and violation of minority rights. Moreover, the procedures before the Committee on the Elimination of Racial Discrimination and the Committee Against Torture can also be used when appropriate.
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