Framework Convention for the Protection of National Minorities FCNM

Background :

 Article 1 of the universal Declaration of Human Rights states :

 «  All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another  in a spirit of brotherhood (and sister hood.) »

It can have a  hollow ring to it, but the challenge is to work  towards the realisation of this right.

The Council of Europe, with its collective wisdom drawn from its 44 member states, can help improve the situation of minorities through its legal instruments and the relevant mechanisms. In particular the successful implementation of the  European Convention on Human Rights, the Framework Convention for the Protection of National Minorities and the European Charter on regional and minority languages can provide a helpful tool box.

(Furthermore there are additional mechanisms available to the Ombudsmen in offering advice on minorities that you will see in the Council of Europe’s publications. These include Specialist Groups  on Roma and Gypsies, the European Commission for Democracy through law, the European Commission against Racisms and Intolerance,  The Parliamentary Assembly , The Congress of Local and RegionalAuthorities , programmes to build inter community confidence in society , the Council of Europe monitoring department and of course the Commissioner for Human Rights.)

The European Convention on Human Rights, which is the centre-piece of the Council of Europe's normative "aquis",  is also of relevance for the protection of minorities because its universally applicable individual rights can also be claimed , individually or collectively by persons belongong to minorities. 

Its relevant provisions include the freedom of thought , conscience and religion , the freedom of expression, the freedom of assembly and association. Protocol 12 (that relates to Article 14) , open for signature in 2000, provides a general prohibition on discrimination. The current non discrimination provision of the Convention( Article 14) is of a limited kind because it only prohibits discrimination  in the enjoyment of one of the other rights guaranteed by the Convention. The new Protocol removes this limitation and guarantees that no-one shall be discriminated against on any grounds by any public authority. It will provide further protection for minorities once it comes into force.

The European Charter for Regional or Minority Languages protects and promotes the various regional and minority languages spoken in the different countries of Europe, thereby preserving the cultural wealth of our continent.  In addition to general aims and principles, the Charter contains specific provisions, involving the states in positive measures for the protection and promotion of regional and minority languages in several fields.

The Charter contains a system of monitoring its application by the Contracting Parties. The Committee of Experts, on the basis of reports and information obtained during  the “on-the spot missions”,  prepares a report for the Committee of Ministers of the Council of Europe, with proposals for the latter. 

The application of the Framework Convention for the Protection of National Minorities and the European Charter for Regional or Minority Languages is promoted by awareness raising activities on these instruments directed at parliamentarians, government officials and representatives of national minorities in several new and old member States of the Council of Europe. 

FCNM

“The Framework Convention for the Protection of national minorities” entered into force on 1 February 1998 and is one of the most comprehensive treaties designed to protect the rights of persons belonging to national minorities.  Parties to this Convention undertake to promote the full and effective equality of persons belonging to minorities in all areas of economic, social, political and cultural life together with the conditions that will allow them to express, preserve and develop their culture and identity. 

The word “Framework” highlights the scope for States to translate this Convention’s provisions to their specific country situation through national legislation and appropriate governmental policies.  This in no way detracts from its legally binding character to which 35 States
 have committed themselves, but recognises that different circumstances prevail in every country.  
What commitments do State Parties undertake when they ratify the Framework Convention?
The provisions of the Framework Convention cover a wide range of issues, including inter alia 

· Choice of identity

· Non-discrimination; 

· Promotion of effective equality; 

· Promotion of conditions favouring the preservation and development of culture, religion, language and traditions;

· Freedom of assembly, association, expression, thought, conscience and religion; 

· Access to and use of media;

· Linguistic freedoms:

· use of the minority language in private and in public as well as its use before administrative authorities;

· use of one’s own name in the minority language;

· Display of information of a private nature in the minority language;

· Topographical names in the minority language;

· Education:

· Learning and instruction in the minority language;

· Freedom to set up educational institutions;

· Transfrontier contacts;

· International and transfrontier co-operation;

· Participation in economic, cultural and social life;

· Participation in public life;

· Prohibition of forced assimilation; 

It is not my intention  to explore the detailed language of the Framework Convention or to study its jurisprudence; however I should make some important clarifications now:

· The Framework Convention is targeted at emphasising State Responsibilities rather than being a broad expressions of rights.

· The emphasis on mostly programme type provisions setting out objectives for the State.

· The language used is concerned with the protection of persons belonging to national minorities. There is no recognition of collective rights.

· It is agreed that persons belonging to national minorities may exercise their rights individually and in community with others. 

What is a national minority? 

The Framework Convention does not contain a definition of the concept of ‘national minority’ as there is no general definition agreed upon by all Council of Europe member States.  Each Party to the Framework Convention is therefore left room to assess which groups are to be covered by the Convention within their territory.  This selection must, however, be made in good faith and in accordance with general principles of international law and the fundamental principles set out in Article 3 of the Framework Convention.  

The Council of Europe monitors the implementation of the Framework Convention through an Advisory Committee, which issues Opinions after examining the issues.

 It consistently emphasises that the implementation of the Framework Convention should not be a source of arbitrary or unjustified distinctions.  

(For the Advisory Committee, the Framework Convention is not an “all-or-nothing” instrument.  This Advisory Committee has therefore adopted an article-by-article approach to the question of the groups covered by the Framework Convention, recognising that some articles in the Convention have a larger scope to include a wide range of groups than do others.  

For example, Article 6 on tolerance and inter-cultural dialogue lends itself to including within its scope a broader range of groups than Article 10(2), which concerns use of language in relations with public authorities.

Certain persons may therefore benefit from some articles, but not necessarily all.)

Who decides whether someone belongs to a national minority? 

It is argued that individuals are free to decide whether or not they wish to be treated as belonging to a national minority.  

 Is a Commissioner of Human Rights a member of a minority?      Is a King a member of a minority?

They may certainly feel isolated, be constantly watched, experience prejudice from ill informed people, and sometimes not receive respect as a human being.

We are all different, however we cannot arbitrarily choose to belong to any national minority.  An individual’s choice must be based on objective criteria connected with that person’s identity, such as language, religion and culture. However the existence of a minority is a matter of fact not a matter of legislation by a State. 

This is made explicitly clear by the UN Human Rights Committee.

How is State compliance with the Convention monitored? 

The Council of Europe, through its governing body, The Committee of Ministers, and the Advisory Committee, made up of independent experts, are both involved in the monitoring of the Framework Convention. In practice it is the Advisory Committee that does the work, within broad policy support of the Committee of Ministers.

Based on a reporting system, the monitoring procedure requires each State to submit a first report within one year of the entry into force of the Convention and additional reports are required every five years subsequently, or upon a specific request of the Committee of Ministers.  Where it requires specific additional information, the Advisory Committee also sends States written questionnaires. 

The drafting of State reports often involves a process of consultation with minority and non-governmental organisations, who are also encouraged to submit alternative reports or information on the position of minorities.

The Advisory Committee, who makes use of a wide variety of written sources of information from State and non-State actors, examines these reports. The Advisory Committee has also developed the practice of carrying out country visits where it meets with government officials, parliamentarians, representatives of minorities, NGO’s, Specialised Bodies and other relevant interlocutors.  

Returning to the monitoring mechanisms, following its examination of a State’s report and much other evidence, the Advisory Committee adopts an Opinion  that is transmitted to the State concerned. The State has an opportunity to comment on this Opinion and once again may benefit from further consultations with 

minority and non-governmental organisations.  

Eventually the Council of Europe, Committee of Ministers, adopts a resolution containing conclusions and recommendations to the State on the implementation of the Framework Convention.  This resolution is then made public together with the Comments and the Opinion. All of these can be found on the Council of Europe Web site.

Governments are invited to keep the Advisory Committee regularly informed of the measures they have taken in response to the monitoring process and there have been some considerable successes.

Similarly we can discuss what impact International Conventions have in practice and share some experiences. It is often difficult to assign cause and effect but it appears that the Framework Convention has authoritatively identified many serious issues facing minorities, it has led to new Legislation in many states, it has led to new policies by governments and crucially it has been a catalyst for constructive dialogue between minorities and the Government, offering objective norms and a neutral environment for tackling often highly politicised issues.

The Council of Europe can also help provide links into other expert bodies such as the European Centre for Minority Issues and its valuable new project to support Ombudsmen working on minority issues. Details of this can be found on their useful web site.( see www.ecmi.de)

These activities take a wide variety of forms such as workshops, seminars, expert advice on legal and policy issues, publications and study visits, training and resources. These can involve an array of actors from both the governmental and non-governmental sectors. 

I have only provided an overview of the European Legal standards on the rights of persons belonging to minorities in Europe and have deliberately focused on practical cooperation together, emphasising the need to ensure that the rule of law is effective, it is owned locally, and that real benefits come to minorities through the implementation of good policies and programmes. 

There is much to be done in Europe but the major achievement of Norway in promoting Sami rights over the last few decades (an indigenous community that is also entitled to benefit from minority rights) shows us all what can be done, if people of good will work together. 

The example here in Norway shows us how to move towards the objective that

All human beings are born free and equal in dignity and rights. 

For further information:


CEDIME-SE Guide to the Framework Convention for the Protection of National Minorities:

http://www.greekhelsinki.gr/bhr/english/special_issues/fcnm_guide.html
or

Secretariat of the Framework Convention for the Protection of National Minorities

Directorate General of Human Rights

Council of Europe

F-67075 Strasbourg Cedex

Fax : +33 (0)3 90 21 49 18

Tel :  +33 (0)3 90 21 44 33

Web Site: http://www.coe.int/T/E/human_rights/minorities/
� The 35 States are: Albania, Armenia, Austria, Azerbaijan, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, Finland, Germany, Hungary, Ireland, Italy, Liechtenstein, Lithuania, Malta, Moldova, Norway, Poland, Portugal, Romania, Russia, San Marino, Slovakia, Slovenia, Spain, Sweden, Switzerland, “the former Yugoslav Republic of Macedonia”, Ukraine, United Kingdom, Bosnia and Herzegovina, the Federal Republic of Yugoslavia





A further 7 States have signed the Convention: Belgium, Georgia, Greece, Iceland, Latvia, Luxembourg, and Netherlands
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