Zuzana Lamošová, New Amendment of the Asylum Law

In this paper I have concentrated on an amendment of the Asylum Law (No 325/1999) which entered into force on February 1, 2002. I would like to talk about the new provisions of the Asylum Law as well as about the factors that have targeted and influenced the process of its amending. I will also describe the course of asylum procedure focusing on the problems detected in the new legislation.

This issue was brought closer to my attention while volunteering in Bela-Jezova refugee camp under auspices of Multicultural Center of Prague and The Czech Helsinki Committee Counseling Center for Refugees.  Thanks to this experience I have picked up this topic which I found very proper for the course of Cultural Pluralism. In a way it reveals a lot about the multicultural awareness of people living in the Czech Republic. As a method to explain the whole situation concerning the new amendment I have chosen to use an interview. I have decided to speak with Pavla Hradecna, who after finishing the Law school, has been working for the Legal Section of the Czech Helsinki Committee Counseling Center for Refugees for six years. In my opinion she is one of the best experts to evaluate the new Asylum Law not only because of her political neutrality and academic background but mostly for her everyday experience with the asylum seekers.

Z: Would you please at the beginning describe briefly The Czech Helsinki Committee you work for?

P: The Czech Helsinki Committee is a non-governmental organization including an international agent. Since its establishment it is concerned with the protection and promotion of human rights in the Czech Republic and it monitors adherence to principles laid down in the Bill of Fundamental Rights and Freedoms. It provides free legal and social counseling to those who claim violation of their human rights. Furthermore, it organizes various educational programs and trainings and also participates in the process of drafting new laws. The principle objective of the center is to contribute to elimination of all forms of discrimination and to consistent observance of the rule of law principles by the government as well as by the individuals.

The Counseling Center for Refugees is one of the counseling centers working within the Czech Helsinki Committee. It was established in 1993. In 1998 it became a member of ECRE – European Council on Refugees and Exiles. Primarily, it provides legal, social and psychological assistance to those who were, for various reasons, forced to leave the country of origin and applied for asylum in the Czech Republic. We try to help the asylum seekers to solve all the problems that may occur in the asylum procedure. We visit our clients regularly at least once a week in the accommodation facilities for refugees where they live. 

As for the legal aid, the lawyers working for the Center provide information on rights and obligations of the asylum seekers, as well as give assistance in the individual cases. It is usually drafts the appeals against decision of administrative body – refusal to grant asylum. Also frequently, asylum seekers ask the Center to act as a go-between in establishing contacts with various governmental agencies and international organizations.

The Center has also developed a close cooperation with the Office of the UNHCR in Prague.   

Z: Before we take a closer look at the new amendment would you give little historical background concerning the migration policy in the Czech Republic?

P: Right after the democratic changes occurred in then existing Czechoslovakia, the first inflow of refugees was reported in 1990. Shortly after, the Czechoslovak Federal Assembly enacted the Act No. 498/1990 Col. on Refugees that came into force on 1 January 1991. It held with two changes all nine years. The law was quite simple and since being new and made without previous experience of lawmakers in the area it suffered several shortcomings and actually had been developing throughout the years. New Act No.325/1999 Col. on Asylum, which main aim was to harmonize the Czech statutory regulations with the ratified international instruments, came into force at the beginning of the year 2000. And then, of course, the latest change is the new amendment.


On the level of international obligations the Czech Republic is bound by the Convention on the Status of Refugees of 1951 and its Protocol of 1967. The right to asylum is also stipulated in the Article 43 of the Bill of Rights that is an integral part of the Czech constitutional law.

Z: Why do you think this change of the Asylum Law came around? The previous Asylum Law has been only little over two years old.

P: Yes, that is true. There are several reasons why the lawmakers thought about its change though. 

First of all, the Asylum Law used to be very liberal while the Alien Law, on the other hand, is and has always been quite restrictive. That inevitably led to the situation when lots of aliens prefer entering the asylum procedure to taking care of their residence permit and take advantage of the status of an asylum seeker. The asylum procedure under the previous law was also too lengthy. 

The number of asylum seekers is dramatically growing every year. (though partly also because of the abuse mentioned above). In the year 2001 18082 foreigners entered the asylum procedure. For comparison, it is more then twice as many as in the year 2000. The situation is very similar in the EU countries which in general have lately toughened their immigration laws. Moreover, the multinational mechanisms, such as unified visa policies, are being developed. The new Czech law follows these tendencies also because of the ambition of the Czech Republic to enter the EU.  

The most frequently criticized deficiency of the past law was the lack of independent judicial review, the mutual dependence of   1st a 2nd instance decision making.  The intention of the Ministry of Interior in proposing the new law was to remove such defects and to allow each applicant a full and independent judicial review. Taking care of this issue is also connected with Czech Republic being in the process of harmonizing its legislation with the EU standards.

Z: Could you be more detailed here and explain what exactly “double-instance” procedure means?

P: The “double-instance” simply means that the decision to grant asylum or not should be carried out by two authorities which should be mutually independent. The first instance was the Ministry of Interior, Section for Refugees and Integration of Aliens. The second, upon which an appeal was decided, was the Minister of Interior whose decision is based on a proposal of a special commission created by the Minister and consisting of the representatives of the national administration and non-governmental organizations in the ratio 3:4, all of them being the citizens of the Czech Republic. It is therefore logical that there was no independence between the authorities of the first and the second instance, the procedure was missing the chance of an independent judicial review. A legal action brought to court represented just an extraordinary remedy.

Z: So these are the grounds which led to enacting the new amendment. The need to change the existing law was apparent. The question is though how successful was the government to deal with the above mentioned drawbacks of the previous asylum law. 

P: Generally speaking, one can critically say, that despite the fact that the asylum procedure is likely to be accelerated and its misuse prevented, all this will be, unfortunately, achieved also at the expense of the so called “righteous applicants”, whose entering the asylum procedure was not, in any way, motivated by any effort to misuse it. Infringement of the asylum seekers` rights is expected and the possibilities of discretion of the decision making administrative body will be unreasonably expanded. The amendment restrictively reacts to present unfavorable situation in this area but its authors apparently did not pay attention to the fact, that the law itself should be of general validity and provide legal security to its addressees.   

Z: What are then the restrictive and problematic provisions of the new law?  

P: It seems that the toughest issue might be the introduction of judicial review of administrative decisions that have not yet come into force. As I have mentioned before, the intention of the Ministry of Interior was to remove the lack of independent and full judicial review of administrative decisions.

Unfortunately, this intention did not reach its goal. The principal problem is, that with regard to appeal administrative decision, judicial review is strictly limited to legality. In other words, the Civil Procedure Code does not allow a court to decide upon the merit of a case, within the full jurisdiction. This is the conclusion of the Constitutional Court, which cancelled a section of the Civil Procedure Code governing administrative judiciary (as of Dec 31, 2003) based on the fact that it was found unconstitutional. The wording of the amendment stands therefore on unconstitutional provisions of the Civil Procedure Code.

The inclusion of the judicial review in the newly amended Asylum Law will not remove the criticized shortcomings of the previous Asylum Law and will probably lead to substantial aggravation of the legal status of applicants. 

Z: This actually means that the merit of the case will only be decided upon in the first instance. It will not be possible to replace an administrative decision of the first instance, i.e. Department of Asylum and Migration Policy of the Ministry of Interior, by an independent judicial decision, which is contrary to the constitutional principals of the Czech Republic.

P: Exactly. The adoption of the amendment of the Asylum Law without any amendment as to administrative justice will in no case improve the situation. Moreover, it is very likely that it will make it worse.

Z: Other problematic issue is the new definition of safe third country, which is principally, according to the Ministry of Interior, the consequence of German and Austrian asylum policies that we have to adjust.

P: The safe third country clause has already been incorporated in the Asylum Law before the amendment. It explicitly stipulated that a country shall not be considered a safe third country if the alien only transited through its territory. The amendment revokes this provision and thus introduces stricter rules for application of the safe third country clause. In combination with other provision of the Asylum Law, especially with Art.16 that allows the administrative authority to reject an application as manifestly unfounded if the applicant arrives from a country considered by the Czech Republic as a safe third country, this provision actually prevents an applicant to have his application decided in a regular procedure where the merit of the case is taken into account. 

Z: So simply said, an application of every person who did not arrive to the Czech Republic by plane may be, thanks to the amendment, rejected as manifestly unfounded because all the neighboring countries are considered third safe countries as provided by the Asylum Law, right?!

P: Yes. And moreover, it is likely that chain readmission will occur and all potential applicants will be held outside the Czech Republic. Considering the efforts of the Czech Republic to become a member of the EU, it is clear that the Asylum Law should be harmonized with EU legislation. At the same time, it must reflect obligations under international law undertaken by the Czech Republic. The provision of protection to people in need should therefore be the primary aim in the field of asylum law. In this context it has to be emphasized that the Convention itself does not limit the right of a refugee to choose a country of destination as well as it does not oblige an alien to apply for protection in a nearest country. 

 Z: The new amendment has also extended the grounds for abatement of asylum procedure. Which way?

P: A subparagraph h) has been added to the paragraph 1 of the art. 25. It sets forth that proceedings shall be terminated if during the asylum procedure an asylum seeker enters illegally the territory of another state or attempts to enter illegally territory of another state. This provision is too strict, especially the part concerning the attempt of crossing the borders. Combined with the fact that another asylum application can only be submitted two years after enforceable decision upon preceding application, this regulation is so restrictive that it is likely to lead to inescapable situation for many persons. While understanding that an alien who decides to apply for asylum in the Czech Republic has to stay in its territory, one cannot agree with the proposed regulation in this matter. In reality, it is punishment of persons for attempting to leave the Czech Republic.

The potential reasons for the action should be considered. One of them could be a lengthy asylum procedure or the asylum policies of the Czech Republic where asylum is granted to less then 1% of all the applicants. Also the situation these aliens or former applicants would find themselves in should be taken into account. They will automatically fall within the scope of the Alien Law (No. 326/1999) and will be charged with administrative expulsion and ordered to leave the country within the set time limit which they will not be able to comply – because of the fear to return to their home country or because of the absence of travel documents or money to facilitate the return. They will actually be forced to commit a criminal offence.

Z: Another thing is the stricter regulation of criteria for family reunification. Under the amendment the explicitly enumerated relatives of a recognized refugee shall no longer be automatically entitled to a family reunification with a recognized refugee. It shall be upon the administrative authority to decide whether their case deserves special consideration, which is a regulation that can hardly be agreed upon.

Is there something else you would like to mention?

P: Besides the major issues pointed out above, there are some others to notice. One of them is the right of an applicant to use his mother tongue during the proceedings. Under the regulation valid until the amendment came into force an asylum seeker was entitled to use his mother tongue or with his consent a language in which he is able to make himself understood during the proceedings. The amendment does not require applicant`s consent. It may be concluded that the principal of material truth could be substantially violated, if an applicant is not able to express his views regarding important issues such as the grounds for grant of asylum, which might be literally a question of life and death, in his mother tongue.

Z: Another big change making situation much harder for the asylum seekers is the financial contribution in connection with the amendment of the Employment Law.

 P: It does. The existing situation was not sustainable. The applicants were allowed to work without a work permit and if they stayed outside accommodation facilities of the Ministry of Interior and did not have any financial means or were not employed, they could apply for financial contribution. This liberal regulation caused that many aliens were entering the asylum procedure solely for the purpose to make money and work legally in the Czech Republic. Therefore, the legislator introduced an absolute ban for applicants to work for a period of one year ( after one year they can apply to employment permit), and at the same time stated that the financial contribution can only be provided for a maximum period of three month during the asylum procedure. Such regulation though forces the applicants back to refugee-camps which is a step backward and a drastic reduction of the applicants` rights.

Z: It means that many people who have already settled down and started again with their “normal” lives outside of the camps will under these new circumstances have to go back to the camps, unable to carry on because of the lack of money.  

Well, in conclusion, from all stated above it is obvious that some of the changes brought up by the new amendment will worsen the situation for the applicants to high extent. As you pointed out several times the change had to occur but expressing all these issues we have been talking about it might have not been the best one. What do you think caused this to happen?

P: As you said, the non-governmental organizations also believe the change was not the best one. The Czech Republic needed new and more precise asylum law and needed to find ways how to avoid its misuse but not on behalf of the “real” asylum seekers. The new amendment adopted by the Czech Parliament causes the Czech Asylum Law to be one of the most restrictive regulations in Europe. 

Why did it happen? 

Well, first of all, it is useful to mention that the voting upon this amendment in the lower house of the Czech Parliament took place in a sensitive atmosphere following the 11th September events in the USA, which to certain extent influenced the whole result as well. All the MPs without any objections agreed to tough measures against foreigners. 

Z: According to the newspaper articles I have read and to what I have heard some politicians stating about the new amendment, I understood that many of them voted on the issue not really well prepared, not knowing about the whole situation concerning refugees much. And then, not having objections, they just agreed.

P: That is actually quite close. Most of the arguments they later used to explain their support of the new amendment were very vague. As an example I could mention the reaction of Katerina Dostalova (ODS) who said that after hearing on the television that still more and more refugees keep coming to the Czech Republic, she thought to help avoid this situation and thus voted for the amendment. (according to an article by Ondrej Kundra – Všechno hezky pod zámkem, Respect, April 2002) 

Z: What did the non-governmental organizations do to try to improve the suggested changes of the Asylum Law and to provide clearer picture about the whole situation concerning the amendment. 

P: We tried to communicate with the lawmakers and cooperate but it looked like not many of them wanted us to be included in drafting this amendment. Despite the efforts of NGOs to have their comments and suggestions incorporated in the text of the amendment, the lower house did not take them into account. These NGOs associated in a “Consortium” have afterwards put up much effort in the course of considering the amendment in the upper house. Consortium representatives actively participated at the meetings of individual committees of the upper house, were they tried to present their critical comments. Some of them got accepted, what is, with regard of our up-to-date experience, a major success.

Z: As shown clearly by the paragraphs above, the Czech Republic is only half way through with carrying out the democratic changes. There is still not enough room found for the third sector to play an important part in the political life, to be accepted with trust in the Parliament, which in this case would have been definitely very essential. The new amendment – combination of the individual limitations, tightened rules and arbitrary decision making of the Minister of Interior constitutes the risk that the Czech Republic will breach its obligations ensuing from the Convention as well as from international human rights instruments in general. And it could have been avoided. 

The whole cause also reflects in a way that the multicultural awareness in the Czech Republic is quite vague and needs to be set up and develop in the future, with which the third sector can help the best and thus deserves much more attention.    

